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United States v. Grunden:
A Scalpel Not an Ax

Statement of the Honorable Albert B.
Fletcher, Jr., Chief Judge, United States Court
of Military Appeals, 2 March 1978, before the
Subcommiittee on Secrecy and Disclosure, Sen-

-ate Select Committee on Intelligence.

A dilemma exists—either really or poten-
tially—for every major law enforcement office
in the United States: what to do when the in-
vestigation and criminal trial of an individual
will involve revelation in that usually public
forum called a courtroom of documents or in-
formation which the intelligence community of
this country has classified as not subject for
public consumption. There are two basic varia-
tions to the predicament. The first is the ease
where material in the possession of one party
or the other is to be used in court.on the merits
of the trial. Such situation presents itself, for
instance, when the prosecution needs such ma-
terial as a key element of its case, either to re-
flect the information leaked or conveyed to a
foreign government or to show how the infor-
mation that was leaked or conveyed damaged
our national security. It also arises when the
defense intends to reveal such material in pre-
senting an affirmative defense. The second is
the situation where the defense wants to dis-
cover the material in the course of preparing
and presenting its case.
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The Federal Government almost unfailingly
‘has abided by an all-or-nothing approach to this

problem along both of these avenues. My un-

derstanding is that the Federal Bureau of In-
vestigation, apparently, will not even investi-
gate a “leak” case unless the intelligence com-
munity will agree beforehand to declassify all
information related to the case. I would ven-
ture that the frustration experienced by the
Justice Department in its inability to success-
fully prosecute such cases because it was not
provided the necessary evidence with which to
do so is great. And nearly everytime that the
defense rattles its saber implying that its case
will necessarily thrust into matters bearing
even tangentially upon national security, the
matter is quietly dropped.

The unwillingness to compromise to some
degree in either of these situations leads to the
same result: the case against a suspect or de-
fendant is terminated. However, if either of
these aspects is permitted to abort the further
investigation and prosecution of any criminal
case, justice is thwarted and the entire nation
is the loser.

Just as the problem centers around the judi-
cial proceeding, so, it seems to me, must the
answer to that problem, for if provision ean be
made at trial so that the secrecy of the material
retains its integrity and, at the same time, the

basic rights of the defendant are safeguarded,
the competing interests are neutralized. As I
have indicated, it appears that there are two
basic variations to this problem: use at trial,
usually by the Government, and discovery by
the defense of material possessed by the intel-
ligence community. Accordingly, the response
of the judiciary will vary depending upon which
variation of the problem arises.

A possible judicial solution when the Gov-
ernment seeks to close the proceedings in order

‘to protect its information from compromise was

outlined by the majority of the United States
Court of Military Appeals in its recent decision
in United States v. Grunden, 25 U.S.C.M.A.
327, 54 C.M.R. 1053, 2 M.J. 116 (1977). Under
Grunden, the judge must make a two-part in-
quiry whenever the Government presents such
a motion. His initial task, reduced to its
simplest terms, is to determine whether the
material in question has been classified by the
proper authorities in accordance with the ap-
propriate regulations. As I said in writing the
majority opinion, “It is important to realize
that this initial review by the trial judge is not
for the purpose of conducting a de novo review
of the propriety of a given classification.” In
other words, he does not look behind the clas-
sification; rather, he is concerned only with
whether proper authorities acting pursuant to
proper authorization classified the material.
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Once he concludes in the affirmative, his second
inquiry is how much of the proceeding needs to
be closed in order to protect the material. As
the Court emphasized, the judge must not
employ “an ax in place of the constitutionally
required scalpel.” Only those portions of the
trial in which references will be made to clas-
sified information may be closed. This means
not only that witnesses who make no such ref-
erences must testify in open court, but that

" even those witnesses who do address such ma-

terial must appear in open court when render-

ing unclassified testimony. In so holding, the

Court concluded, “This bifurcated presentation
of a given witness’ testimony is the most satis-
factory resolution of the competing needs for
secrecy by the government, and for a public
trial by the accused.”

It has been suggested that to restriet the
judge from piercing the veil of the classification
presents some risk that the Government will
invoke the privilege frivolously or out of self-
interest. But this risk seems minimal to me,
when carefully considering what the Govern-

ment obtains from the privilege: simply a trial

which at some stages is closed to the public. In
other words, it get nothing except protection of
its secret from public disclosure and gains no
practical trial advantage over the defendant.
Thus, I believe the incentive to act other than
responsibly in this regard is not great.

My conviction that this minimal risk is worth
running is reinforced when I consider the prac-
tical and legal quagmire involved in permitting
the judge to rule on the propriety of designat-
ing a document classified as a state secret. It
must be remembered that a trial judge has no
special expertise in the area of national defense
or foreign policy, and there are a host of practi-
cal difficulties of which this committee already
is aware inherent in any approach for the court
to obtain such expertise through such vehicles
as panels of experts. Additionally, there is
legitimate argument of some force that this
matter of security classification is an Executive
concern constitutionally and ought to remain
s0, expecially in light of a viable, Grunden-type
alternative.
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I believe that where the Government seeks
to gain judicial protection of its classified se-
crets in a judicial proceeding, the Grunden
rationale presents an eminently viable proce-

dure which assures both parties the greatest

reconciliation of their respective rights.

When the problem arises from a defense ini-
tiative for discovery of classified information or
documents, the procedure I believe needs to be
followed is found in the United States Supreme
Court decision of Alderman v. United States,
394 U.S. 165 (1969). My reading of the relevant
portion of the majority opinion, reflecting the
views of five of the eight justices who partici-
pated in the decision, is as follows. Whenever
the defense seeks access, to which the Govern-
ment objects, to a body of information or docu-
ments for preparation of its case, the judge ini-
tially will determine the relevance of that type
of evidence.

Once, however, the judge determines that a
particular type of material is relevant, the de-

fense must have access to all requested infor-

mation of that type. No one, not even the trial

- judge, is permitted to examine each particular

item and to test for relevance to the defense.
Mr. Justice White, in writing the majority opin-
ion, well articulated the rationale leading to
this conclusion. I will not take this committee’s
time discussing it; suffice it to say, it is an opin-
ion most trial attorneys can well appreciate.

I should add that the ultimate responsibility
for the protection of the integrity of classified
documents used in connection with judicial pro-
ceedings rests with the judge. He can and
should place all parties and court personnel
under enforceable orders against disclosure not
authorized by the court. To this end, stiff sanc-
tions must be at the disposal of the judge to
back-up his orders. As Mr. Justice White
stated in Alderman, “We would not expect the
district courts to permit the parties or counsel
to take these orders lightly.”

I believe that Grunden and Alderman pres-
ent reasonable and effective procedures to
meet the competing needs of the Government
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and the criminal accused. They permit the
machinery of justice to run its natural course

unhindered and, at the same time, respect and
protect the security interests of this country.

Federal Retirement Benefits in Texas
Captain Brian Corrigan, JAGC, USAR

While this article focuses on the law of the State of Texas, it should be of interest to legal assist-
ance officers as it indicates a trend in the community property jurisdictions. Texas, California and
Arizona have adopted the “contingency property right” concept set forth in this article. Other com-
munity property jurisdictions may follow this trend. Judges in non-community property states also
may be expected to consider contigent property rights when faced with the question of how to divide
marital property which encompasses anticipated retirement benefits of a member of the armed

forces.

TEXAS RULES GOVERNING DIVISION OF
VESTED AND NON-VESTED FEDERAL
RETIREMENT BENEFITS AS
CONSTITUTING COMMUNITY OR
SEPARATE PROPERTY.

FEDERAL RETIREMENT BENEFITS:
COMMUNITY PROPERTY OR
SEPARATE PROPERTY? :

In accordance with the Texas Family Code,?
“In a decree of divorce or annulment, the court
shall order a division of the estate of the parties
in a manner that the court deems just and
right, having due regard for the rights of each
party and any children of the marriage.” Con-
sequently, all community property and sepa-
rate property (both of which are defined in Sec-
tion 5.01 of the Texas Family Code?) owned by
the husband and wife at the time of obtaining a
divorce are subject to court division. Property
possessed by either spouse during or on disso-
lution of marriage is presumed to be equally
owned by both parties as community property.®
According to Texas law, retirement benefits
accrued by either spouse during the marriage
relationship constitute earned property rights
presumably belonging to the community estate
and, as such, are subject to being distributed to
both spouses when the marriage is dissolved.4
To overcome the presumption of Section 5.02 of
the Texas Family Code that property possessed
by either spouse during marriage is community
property, the spouse claiming that such prop-
erty is his separately owned property must

trace and clearly identify the property claimed
as separate.? It has been held that benefits paid
upon retirement are not “gifts” which would
constitute separate property, even though the
recipient of the retirement plan made no con-
tribution in money to the accumulation of such
benefits; such benefits are “community prop-
erty,” provided they are acquired during mar- ,
riage.® Furthermore, federal military disability '
retirement benefits (as opposed to VA compen-
sation payments for service connected disabil-
ities”) are community property and subject to
division on divorce where such benefits accrued
during marriage.® However, a pension fully
earned before marriage, even if not paid until
after marriage, is the separate property of the
person ‘‘earning”’ the pension.? Retirement
benefits should be considered the separate
property of the employee spouse when earned
(1) after marriage but in a common-law state,'°
or (2) after divorce.!! If, at the time of divorce,
as in Webster v. Webster,12 the parties had been
married for twenty (20) years as legal residents
of a community property state and the husband
had served in the U.S. military service during
that entire period and also had served for an
additional four year period prior to the mar-
riage, the community interest in the military
retirement plan would be properly computed at
20/24ths, of which the wife would be entitled to
10/24ths as her community property interest.
In the Webster case presumably the parties
were legal residents of a community property
state during the entire period of coverture, as




the husband (upon whom the burden rested)
failed to assert that they had been domiciled in
a noncommunity property state.1® The trial
court, in Gaulding v. Gaudling,'* erroneously
held in divorce proceedings that the entire fed-
eral retirement annuity earned by the husband,
who, with his wife, spent approximately seven-
teen (17) years in common-law states, was
community property, despite the Texas rule
reiterated in Parson v United States,!5 that
property acquired as separate in other states
remains separate when the parties later move
to Texas; i.e., “Under Texas law, property ac-
quired by a husband and wife in another state
prior to their moving to Texas will retain the

character of ownership it had in the state from

which it was removed.” In Gaulding the hus-
band appealed from the trial court’s award to
the wife of one-half of all future federal civil
service retirement pension earned by the hus-
band. Such appeal was to no avail as the Texas
Court of Civil Appeals ruled that, although the
trial court erred in construing the entire gov-
ernment retirement as community property,

: such error was harmless in that the court was

authorized to award the wife, Mrs. Gaulding, a
portion of the husband’s separate property in
bringing about a fair division, and the husband
did not attack the judgment as being unjust and
unfair, having due regard to the rights of each
party. Consequently, the lower court was au-
thorized to award Mrs. Gaulding a portion of
Mr. Gaulding’s separate property in bringing
about a fair and just division of the property.
In the Matter of the Marriage of J. R. McCurdy
and Frances Helen McCurdy,'® the court said
it is “. . . well settled that in making the divi-
sion of the property the court may consider the
disparity of the earning power of the parties, as
well as their business opportunities, capacities
and abilities.” So when a divorce is obtained in
Texas, even though the retirement benefits are
classified as being fully the separate property
of the employee spouse, the court may award
the nonemployee spouse a portion of such sepa-
rate pension benefits provided the award is just
and right under the circumstances and does not
constitute an abuse of discretion.!” Fur-
thermore, the court could also award one
spouse a much larger share of the community
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property retirement in accomplishing a fair and
Jjust division of the property.!®

PROPERTY STATUS OF NONVESTED
FEDERAL RETIREMENT BENEFITS.

Prior Law: Necessity that the Retirement be
‘Vested Regardless of Whether Presently
Payable or Not Payable.

Historically, under Texas case law holdings,
in order for a right to retirement benefits to
constitute property subject to division between
the divorcing parties by a divorce court, such
retirement benefits must have been vested at
the time of the divorce.1® That is, if a military
member, at the time a divorce was being
granted, had been in the federal employ for
only nine of the necessary twenty years re-
quired for an entitlement to a pension, the
Texas court would have held that such antici-
pated retirement benefit was not subject to
being awarded to either spouse as it fails to
constitute property in that it is not a presently
vested property right but is merely an expec-
tancy.?® Consequently, the Texas rule was
that, if a divorce was granted prior to the vest-
ing of a retirement, the nonmilitary spouse
would not be entitled to any share of the mili-
tary spouse’s future retirement even if such
military spouse should, in fact, thereafter ac-
crue a vested retirement by staying in the serv-
ice after the divorce for another ten years and
actually begin drawing a federal pension.?!
Generally, as long as the member has served
the requisite number of years which would en-
title him to elect to retire or be eligible to re-
tire, the retirement is vested regardless of
whether the member actually retires.2? The
fact that military pension benefits are subject
to divestment under certain conditions does not
reduce such property right to 2 mere expec-
tancy.2? When the federal employee has signed
a contract which, if fulfilled, would make him
eligible to retire (i.e., as in Miser v. Miser,24
wherein an enlisted military man signed a
three-year reenlistment contract at a time
when he had already completed eighteen years
of federal service) or is an officer with at least
eighteen years of military service (as in Schap-
pell v. Schappell wherein the evidence clearly
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established that once an Army officer com-
pletes eighteen years of service, military regu-
lations guarantee his right to two more years’
service so that he would fully earn his retire-
ment benefits—the only exception being his
own misconduct or his determination to termi-
nate his service by resignation), then the future
retirement benefit, although not yet payable, is
vested due to accrual and, as such, is subject to
division by the divorce court. Conversely,
under this theory of Texas law, if the retire-
ment benefit had not been vested at the time of
divorce but, years afterwards, became a vested
property right, the nonfederal retiree former
spouse could not successfully file for and obtain
a share of the ex-spouse’s federal retirement
benefits. The reason being that, since the re-
tirement was not vested at the time of the di-
voree, it-did not become “property” until after

dissolution of the marriage and .could not later -

be retroactively classified and divided as prop-
erty acquired during the prior coverture.2s
However, if the retired member had earned the
right to a vested pension at the time of divorce,
and the divorce decree was silent as to any di-
vision of same, an innumerable period of days,
months or years later the nonretiring former
spouse could successfully file for his or her
share of a community property asset (to wit:
the retirement benefit in effect jointly owned
as tenants-in-common) which was not disposed
of as a property asset during the prior divorce
proceeding.2® California law does not differ
from Texas law on this point in that the
California courts have also ruled that a former
spouse is not barred from later on partitioning
a community interest in a pension over which
the issue of property right division was not liti-
gated during the divorce proceedings.2?

Present Law: Nonvested Retirement Benefits
Constitute (1) Mere Expectancies Failing to
Qualify as Present Community Property
Subject to Division? or (2) Contingent
Interests in Community Property Subject to
Division Upon Dissolution of Marriage?

After appearing to be well-settled Texas law
that, as long as a right to a retirement pension
had not vested, such potential retirement pen-
sion failed to constitute a property asset sub-

ject to being divided between the divorcing
spouses by a court of competent jurisdication,?®
the Texas Supreme Court, in Cearley v. Cear-
ley,%® decided, on December 15, 1976, to en-
tirely eliminate the vested versus nonvested
issue and adhere to the recent decision of the
California Supreme Court in Brown v.
Brown,?° that nonvested pension rights are not
an expectancy but a contingent interest in
property—i.e., that pension rights, “whether
or not vested, represent a property interest; to
the extent that suc¢h rights derive from
employment during coverture, they comprise a
community asset subject to division in a disso-
lution proceeding.” The Texas Supreme Court
in Cearley went on to reaffirm the 1969 New
Mexico Supreme Court rule of LeClert v. Le-
Clert®! that, although a servicemember’s mili-
tary pension is not payable before the date of
its maturity, it is not “earned” on that day but
rather is a form of deferred compensation
which is earned during each month of his or her
military service. “The portion earned during
the months of coverture became contingent
earnings of the community which may or may
not bloom into full maturity at some date. We
hold that such rights, prior to accrual and
maturity, constitute a contingent interest in
property and a community asset subject to con-
sideration along with other property in the di-
vision of the estate of the parties under Section
3.63 of the Family Code.”?2 The facts of this
important case are as follows: The Cearleys
were divorced on June 3, 1975. At the time of
the divorce, the husband,

Robert L. Cearley, had served for nineteen
years as an enlisted man in the Air Forece
during which period he and Shirley had been
married for eighteen years. Robert was to
- have ecompleted the twenty years necessary
for receipt of retirement benefits on May 7,
1976, and his enlistment at the time of the
divorce extended to August 3, 1976. The trial
court ordered that “If and when Robert L.
Cearley . . . retires and receives a retire-
ment benefit, then, in such an event, the
Petitioner (Shirley Cearley) is to receive
one-half (%) of the eighteen of the fraction of

the number of years of active service until -




retirement . . . ” The Court of Civil Appeals

reversed and rendered only that portion of
the judgment awarding the wife a share of
the contingent retirement benefits. Tex. Civ.
App. 536 S.W.2d 96.

The Supreme Court of Texas reversed the
judgment of the Court of Civil Appeals’ deci-
sion in Cearley and affirmed the judgment of
the trial court. The Texas Supreme Court did
not rule that Mrs. Cearley was entitled to a
share of her husband’s retirement on the basis
of his reenlistment contract making his retire-
ment a twenty-year vested interest as the
Court of Civil Appeals did in Miser v. Miser,
but simply ruled that the husband’s right to a
military pension, prior to acerual and maturity,
constituted a contingent interest in property
and a community asset subject to consideration
in dividing the estate of the parties upon the
dissolution of their marriage. In other words,
the retirement need not be vested to constitute
property. Consequently, in a situation involv-
ing an officer or 2n enlisted person who marries
the same day he joins the military service;
maintains his domicile in a eommunity property
state; continually remains in the service and,
subsequently, divorces in Texas on his tenth
wedding anniversary, the Texas Court could
legally require payment to the former spouse,
as her share of the community property ac-
quired during coverture, of one-half of the frac-
tion of ten over the number of years of active
duty actually served by her former spouse prior
to his retirement. For example, if the military
member retires after twenty years of service,
his former spouse would be entitled, as her
share of the community property, to one-half of
ten-twentieths, (i.e., one-fourth) of her former
spouse’s retirement pay. The portion of the re-
tirement benefits to be paid to the former
spouse should be calculated on the serv-
icemember’s rank or grade at the time of the
divorce and not on the basis of subsequent
promotions.?® The spouse’s share of the retire-
ment is not alimony but is her share of the mar-
ital property®* and, as such, will continue for
the rest of her life or his life (whichever termi-
nates first) regardless of how many times she
remarries or how independently wealthy she
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becomes so long as he continues to be eligible to
receive his military retirement.3® Of course,
these very same rules apply when the federal
member is the female and the nonfederal
member is a male3—i.e., a divorcing husband
could receive a portion of his estranged wife’s
federal retirement benefits pursuant to the
court’s division of the property. Unlike the
California case of Brown v. Brown, which spee-
ified non-retroactive application to all final
judgments dividing marital property rendered
prior to the decision in Brown, the Cearley
case is silent as to any retroactive application
of its ruling. The Texas Supreme Court, in
Taggart v. Taggart,®® retroactively applied the
principles of Cearley in granting a wife a por-
tion of her husband’s military retirement which
vested six years after their divorce had been
granted in 1968. In Taggart, neither the di-

vorce decree nor the property settlement

agreement provided for a division of the hus-
band’s future military retirement benefits. Had
Mrs. Taggart sought a portion of same at the
time of the divorce (1968), the court, in accord-
ance with prevailing law at that time, would
have held that the retirement was not yet ves-
ted, hence it did not constitute community
property subject to division. Consequently,
Cearley v. Cearley apparently does apply re-
troactively at least to those previously granted
divorece cases wherein the decrees are silent on
any award of future military retirement bene-
fits, regardless of whether the retirements
were vested or nonvested at the time of the di-
vorce. In view of the fact that the right to par-
tition retirement benefits jointly owned is a
continuous one, there is no statute of lim-
itations applicable, and an action to partition
may be brought at anytime.?® Thus, retroactive
application of the Cearley decision, as pointed
out in Justice Yarbrough’s dissent of the Tag-
gart case, does open a Pandora’s Box with re-
gard to Texas divorces silent on the disposition
of retirement benefits.3® In light of all of the
above, before contemplating divorce proceed-
ings in Texas, a federal member, male or
female, should consider the fact that not only
may the court award the divorcing spouse
(male or female) a portion of the federal
member’s retirement on the basis of the




DA Pam 27-50-64

spouse’s community interest in the same, but
also, as stated previously herein, the court
may, in the exercise of reasonable discretion,
properly award the divorcing spouse a portion
of the federal member’s retirement which was
solely the separate property of the federal
member.4° Actually, the authority of the court
to award any of the separate property portion
of the federal member’s retirement to the other
divorcing party (as in Gaulding) may no longer
exist in light of the recent Texas Supreme
Court decision of Eggemeyer v. Eggemeyer
which held that the trial court therein, during
divorce proceedings, was unauthorized to di-
vest title to separate realty belonging to one
spouse and place title to same in the name of
the other divorcing party in that the nature of
property is fixed by Article I, Section 19, of the
Texas Constitution and not by Section 3.63 of
the Texas Family Code on what is “just and
right” in the division of the property at the
time of divorce. Whether this same ruling will
apply to retirement benefits, as well as real es-
tate, remains to be seen, but the case does have
far-reaching implications.42

In summation, both vested and nonvested
pension rights constitute a proprietary interest
and are either (1) community property, to the
extent such rights were derived from employ-
ment during the parties’ marriage while
domiciled in a community property state, or (2)
separate property, to the extent such rights
were derived from employment before the par-
ties’ marriage or after the parties’ divorce, or
were derived during the parties’ marriage but
while the parties were domiciled in a noncom-
munity property state. The right to portions of
a federal vested or nonvested pension, which is
derived under any of the situations delineated
in the immediately preceding sentence, consti-
tutes (prior to full accrual and maturity of the
pension at some future date) a contingent
interest in property and a community or sepa-
rate property asset subject to consideration,
along with other property, in dividing the es-
tate of the parties on dissolution of marriage in
Texas.

GARNISHMENT OF FEDERAL INCOME
FOR CHILD SUPPORT AND ALIMONY
OBLIGATIONS IN TEXAS.

Federal Garnishment Act.

On 4 January 1975, President Ford signed
into law the Social Services Amendments of
1974, Public Law 93-647. A new Section 459
was thereby added to the Social Security Act.43
This section waives the sovereign immunity of
the United States and allows garnishment or
attachment proceedings against the United
States for the enforecement of child support and
alimony obligations of all federal employees, in-
cluding active duty military, reserve, and re-
tired federal members. Subject Federal Law
(Public Law 93-647) allows for garnishment of a
federal employee’s pay only if allowed in the
State wherein the party entitled to support (or
alimony) has attempted to obtain a writ of gar-
nishment and jurisdiction will lie in the state
court rather than the federal court.4* Both
Texas Constitutional Article 16, Section 28, and
Texas Statutory Article 4099 expressly prohibit
the obtainment of writs of garnishment on cur-
rent wages for personal service. Consequently,
Texas Courts will reject applications for writs
of garnishment on current wages as Texas
substantive law precludes current wages for
personal service from being subject to
attachment.4® However, there is no Texas Con-
stitutional article or Texas statute precluding
federal pensions from being subject to
garnishment.

Texas Garnishment and Family Laws:
Garnishment.

In general, attachment is a provisional or
auxiliary remedy, created by statute, whereby
a creditor can obtain a contingent lien on prop-
erty of the debtor, and thus have subject prop-
erty kept available to satisfy any judgment
which he may recover against the debtor; it is
in the nature of an anticipatory execution
levied on the property of the debtor.4¢ Attach-
ment is, therefore, distinguished from gar-
nishment, which reaches goods, chattels, cred-
its, and effects belonging to the debtor in the
hands of a third person.4” Garnishment usually
is considered to be a form of attachment.4®




However, it.is not an actual seizure or levy;
rather it is a judicial command to a third person
(garnishee) to hold the property or credits due
to the debtor, subject to the claim of the cred-
itor.*® With respect to federal pay in the con-
text of wife and child support, the United
States occupies the position of a third party.
The federal statute contemplates garnishment
actions, rather than mere attachment, whereby
money owed by the United States to its em-
ployees is sought to be subjected to legal proe-
ess for the enforcement of child support and
alimony. :

Exemptions. As stated hereinbefore, current
wages for personal services are not garnishable
in the State of Texas—Article 16, Section 28,
Texas Constitution, and Articles 4099 and 3836
(a) (7), Revised Civil Statutes of Texas, exempt
current wages for personal services from gar-
nishment. The purpose of these provisions is to
exempt wages from legal seizure until they are
due and in the possession of the wage earner.5°
The cited constitutional provision provides that

' “no current wages for personal services shall

ever be subject to garnishment.” For purposes
of garnishment, the term “wages” is synony-
mous with “salary.”5! The word “current” lim-
its and restricts the word “wages” as used in
the constitution and statutes and qualifies the
latter since wages that are not “current” are
not exempt. Wages that are current are pay-
ments for personal services made periodically
or from time to time as the services are ren-
dered or the work is performed, as when the
services are to be paid for by the hour, day,
week, month, or year.52 This exemption is
clearly applicable to the currently accruing fed-
eral pay of active duty military service mem-
bers and federal civil servants. The court, in
Ables v. Ables, previously held that the retire-
ment pay of regular officers (as well as that of
reserve officers) does not constitute current
wages in compensation for the contingency of
being recalled to active duty, but is a property
right for past rendered services subject, as
such, to court division at the time of divorece.
Nonetheless, there had been no Texas case an-
swering the question of whether military re-

‘ r‘\\ tired pay constitutes current wages for per-

;
i

I

9

DA Pam 27-50-64

sonal services within the meaning of the exemp-
tions from garnishment until the recent deci-
sion of United States v. Stelters® which held
that such pay is garnishable. Current wages for
personal services to nonresident military mem-
bers stationed in Texas are not subject to gar-
nishment by a court in Texas in that the Texas
Supreme Court has held that, with respect to
Texas garnishment actions, the law of the
forum (Texas) should apply in determining the
rights of the parties.54

Family Law: Alimony. In Texas, a court
may not impose an order of alimony as to do so
would contravene public policy.?® However,
after a petition for diverce is filed, the trial
court may order payment of temporary support
for the wife, or for the support of the husband
if he is unable to support himself, until a final
decree is entered.5®

Enforcement of Child Support and Tempor-
ary Alimony Orders. The remedies available in -
Texas for nonpayment of child support or of
temporary alimony or of the former spouse’s
interest in a pension are contempt, under the
inherent powers of the court which awarded
the child support, interest in the pension or
alimony,57 or pursuant to the Uniform Recip-
rocal Enforcement of Support Act,5® or possi-
bly by judgment for accrued arrearages in child
support,5® or by judgment for accrued arrear-
ages in the unusual case of a contractual sup-
port agreement and “alimony payments.”
Execution will not lie to enforce the payment of
temporary alimony as it does not constitute
“debt.”¢® The award by a Texas divorce court
of a portion of a community property interest in
a military retirement plan is a division of the
marital estate rather than an award of child

" support or alimony.$! Article 14.09 (¢) of the

Texas Family Code authorizes a judgment on
child support arrearages to be enforced by any
means available for the enforcement of judg-
ments for debts - which would include garnish-
ment. Only past due amounts over which a
judgment has been obtained may be success-
fully garnished in Texas, so that a garnishee
cannot be required to pay future monthly in-
stallments to the obligated party as the
installments should fall due.®? Therefore, gen-
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erally and presently speaking, if the parent
having custody as well as the obligated absent
parent are both living in Texas, apparently a
writ of garnishment on a judgment of child
support arrearage (but not on future amounts
to fall due) may be obtained only if the obli-
gated party is the recipient of federal retire-
ment pay. However, presently no case has been
decided on this point in Texas. In order for a
Texas child support recipient to obtain a writ of
granishment on the non-Texas resident’s cur-
rent wages based on a judgment of child sup-
port arrearage, application for such a writ
would have to be made outside of Texas in a
state permitting garnishment of current wages.
If the active duty member, as well as the
former spouse entitled to child support both re-
side in Texas, and the former spouse goes to
- another state for the purpose of obtaining a
-writ of garnishment on the active member’s
current pay, such writ would be in contraven-
tion of Texas case law prohibiting garnishment
via “the back door” when it is not permitted
“by way of the front door,” — i.e., the courts
will treat such proceedings as an attempt on
the part of the garnishor to evade the constitu-
tion and statutes of this state.6® As far as
alimony is concerned, there is no permanent
alimony in Texas, but pensions are considered
to be community property whereby a divorced
spouse may have an interest in the retirement
pay of a federal employee. It has been held that
an award of the community property interest in
the retirement does not constitute an award of
alimony.®* Whether Texas courts would con-
strue this community property interest to be
synonymous with alimony for purposes of gar-
nishment under Public Law 93-647 was consid-
ered debatable, but not probable, until the
Texas Court of Civil Appeals held in United
States v. Stelter®s that such right to a share of
the retirement is tantamount to alimony for
purposes of federal statutes securing enforce-
ment of state alimony awards. Consequently,
unlike the situation involving temporary
alimony wherein the sole remedy for nonpay-
ment consists of contempt action filed against
the noncomplying spouse (as illustrated in Stel-
ter), when the divorced pensioner fails to pay
his former spouse her share of the retirement

10
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as awarded by a court of competent jurisdic-
tion, the noncomplying federal pensioner’s
retirement may be successfully garnished. Fur-
thermore, the court, in Collida v. Collida,®® al-
lowed a spouse upon divorce to be awarded her
share of the community property retirement on
a continuing future basis directly from the
former employer, who was brought in as a
party to the divorce action, each month without
requiring that she garnish same. In fact, Mr.
Collida’s fireman retirement pay was exempt
from garnishment and assignment, in accord-
ance with a Texas statute.8? The court, in Col-
lida, went on to discuss United States v.
Smith,®® wherein a former wife, who, upon di-
vorce was awarded a community interest in her
husband’s army retirement, unsuccessfully
sought to have the Army Finance Center or-
dered to directly mail her said share which she
was entitled as per the prior divorce judgment.
The court, in United States v. Smith, decided,
prior to the enactment of Public Law 93-647,
that no portion of the retired military member’s
monthly retirement could be assigned directly
to a former spouse as her share of the commu-
nity property, because this would be a violation
of the Anti-Assignment Act, 31 U.S.C. §203
and, furthermore, the United States had not
been made a party to the divorce suit. Along
this same line, a Texas court previously de-
cided that a wife’s award of a community inter-
est in her former husband’s Air Force retire-
ment did not amount to an assignment of fed-
eral pay in violation of 31 U.S.C. §492 in that
the payment of said share was ordered to be
paid to her by her former husband and not or-
dered to be made payable directly to her from
the United States Air Force.®® It was also de-
cided in a 1964 opinion of the Comptroller Gen-
eral? that a court order, (issued incident to
property settlement in a divorce action) direct-
ing that a portion of the retired pay due an
Army officer be paid monthly to his divorced
wife for support and maintenance, was not
binding on the United States inasmuch as the
government was not a party to the action and,
under the provisions of 31 U.S.C. §492, the re-
tired pay due an officer is not subject to at-
tachment or garnishment proceedings issued in
behalf of a defendant in a divorce action. All of




these decisions were rendered prior to the
enactment of Public Law 93-647, which allows
current federal pay and federal retirement to
be garnished directly from the United States
government “Notwithstanding any other provi-
gion of law . .. ”. Therefore, if the United
States is made a party to divorce proceedings
wherein a spouse is granted a community share
in the husband’s federal retirement, in light of
Public Law 93-647, United States v. Stelter™
(wherein the community interest is tantamount
to alimony under Public Law 93-647) and the
Collida v. Collida™ ruling that the spouse is
neither a creditor nor assignee of her former
husband, possibly the United States govern-
ment could be required to pay on a monthly
basis, directly to the divorced spouse, her or
his share of a federal retirement. However, see
footnote 64 herein, referencing Kelley v. Kel-
ley, and a recent amendment to the enabling
federal garnishment legislation, Public Law
95-30, which makes this possibility very un-
likely.

Impact of Section 459 - Public Law 93-647:

" Meaning of Federal Statute. Section 459, as
. amended, of the Social Securities Act subjects

federal pay to garnishment “in like manner and
to the same extent as if the United States or
the District of Columbia were a private per-
son.” It does not create any new remedies for
the enforcement of child support or alimony,
but, instead, simply makes federal pay subject
to garnishment in the manner and to the extent
that pay due from private employers is subject
to garnishment.

Conclusions. The general unavailability i
Texas of garnishment as a remedy for nonpay-
ment of temporary alimony together with the
exemption from garnishment of current wages
for personal services, presently effectively in-
sulates federal personnel in Texas from gar-
nishment of their current federal pay. In addi-
tion, while Texas courts may accord full faith
and credit to valid foreign judgments granting
permanent alimony ?® or child support,’* and
grant a judgment for arrearages, nonetheless,
because of the constitutional and statutory
exemptions, the post-judgment remedies would
not include garnishment of current wages.
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However, there is no Texas Constitutional Ar-
ticle or statutory provision exempting federal
retirement pay from garnishment. Public Law
95-30 (42 U.S.C. §662) apparently prohibits
(unlike Public Law 93-647) a former spouse
from successfully garnishing her husband’s re-
tirement pay on her share of said pension, but
there is no reason why federal retirement pay
in Texas cannot be successfully garnished for
child support arrearages.

Notes
1. Family Code, V.T.C.A_, § 3.62,
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Educétional Opportunities for Legal Clerks and Court Reporters

MSG Gunther N orthnagel MILPERCE’N CW2 Larry Turner, USAIA, and MAJ Peter Plaut,
TJ/AGSA

Formal military training for legal clerks and
court reporters begins with introductory
courses at Fort Benjamin Harrison and the
Naval Justice School. The next programmed
school training for enlisted legal personnel is

the Advanced NCO Course taught at Fort Ben-

jamin Harrison for E-6 level soldiers. Legal
clerks and court reporters often inquire about
what else is available in the way of resident and
nonresident education. There are several
courses. This summary is not exhaustive, but
" describes the principal programs avallable for
continued educatlon

Resident Courses at the JAG School

The Judge Advocate General’s School offers
two courses designed for enlisted soliders. The
official descriptions follow, but an additional
note is warranted. The Military Lawyer’s As-
sistant Course is new and is scheduled for 21
February to 2 March 1979. This course com-
bines material previously presented in two
one-week courses which had separately pre-
sented the criminal law and legal assistance in-
struction. The new course covers both areas,
with an emphasis on the basics of legal research
and the fundamentals of drafting corre-
spondence. The resident course will build upon
prerequisite nonresident instruction, also of-
fered by the JAG School in a new Law for
Legal Clerks Correspondence Course.

The Law Office Management Course will be
given from 7 to 11 August this year and from 27
to 31 August in 1979. There are slight differ-
ences in the structure of the two offerings, and
the two course descriptions are given below.

The School allocates quotas for these courses
to the major command training offices. Indi-
viduals who wish to attend should request
space through their local training channels.
Quotas cannot be obtained directly from the
JAG School.

Military -Léwyei"s Assistant Course
Length: | 7-¥% days.

Purpose: The course provides essential training
in the law for legal clerks and civilian employ-
ees who work as professional assistants to
Army judge advocate attorneys. The course is
specifically designed to meet the needs of the
Army legal clerk, MOS 71D, for skill level
three training in paralegal dutles

Prereqmsztes. The course is open only to en-
listed service members and civilian employees
who are serving as paraprofessionals in a mili-
tary legal office, or whose immediate future as-
signment entails providing professional assist-
ance to an attorney. Students must have served
a minimum of one year in a legal clerk/legal
paraprofessional position and must have satis-
factorily completed the Law for Legal Clerks
Correspondence Course.

Substantive Content: The course focuses on
Army legal practice, with emphasis on the
client service aspects of legal assistance and
criminal law. The course builds on the prereq-
uisite foundation of field experience and corre-
spondence course study. Coverage includes
administrative procedures; legal assistance
areas of family law, consumer protection,
landlord-tenant and taxation; military eriminal
law areas of erimes and defenses, role of court
personnel, jurisdiction, pretrial procedures and
evidence; legal research, written communica-
tion; interviewing techniques; and professional
responsibility.

Law Office Management Course (1978)
Length: 4-% days.

Purpose: To provide a working knowledge of
the administrative operation of a staff judge
advocate office and prineciples involved in man-
aging its resources. :




Prerequisites: Active duty or reserve compo-
nent warrant officer or senior enlisted person-
nel in grade E-8/E-9 of an armed force.

Substantive Content: Office management; man-
agement of military and civilian personnel,;
criminal law administrative procedures; admin-
istrative law procedures, Army management
system; office management of a law office, and
fundamentals of management theory.

-~ Law Office Management Course (1979) .
Length: 4-% days.

Purpose: To provide a working knowledge of
the administrative operations of a staff judge
advocate office and to provide basic concepts of
effective law office management to military at-
torneys, warrant officers, and senior enlisted
personnel.

Prerequisites: Active duty or reserve compo-
nent JAGC officer, warrant officer or senior en-
listed personnel in grade E-8/E-9 in any branch
of the armed services. Persons who have com-
pleted this course or the Graduate Course with-
in the three-year period preceding the date of

this course are not eligible to attend. Officers

who have been selected for Graduate Course
attendance also are ineligible to attend. Secu-
rity clearance required: None.

Substantive Content: Management theory in-
cluding formal and informal organizations,

motivation and communication. Law office

management techniques, including effective
management of military and civilian personnel
and equipment, and control of budget and office
actions.

Resident Courses at Other Institutions

The Personnel Administration NCO Ad-
vanced Course and the Sergeants Major
Academy are the two principal advanced
courses for enlisted legal personnel. Selection
for attendance is by a Department of the Army
board, and soldiers cannot apply direectly. The
list of attendees for the next NCO Advanced
Course appears in this issue in the JAGC Per-
sonnel Section.
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Starting with the Personnel Administration
NCO Advanced Course (PANCOAC) class
scheduled to report to F